Climate disasters demand an integration of multilateral negotiations on climate change, disaster risk reduction, sustainable development, human rights and human security for a post-2015 world. Via detailed examination of recent law and policy initiatives from around the world, and making use of a Capability Approach, Rosemary Lyster develops a unique approach to human and non-human Climate Justice and its application to all stages of a disaster. These include: prevention; response, recovery and rebuilding; and compensation and risk transfer. She comprehensively analyses the complexities of climate science and their interface with the law-and policy-making processes, and also provides an in-depth analysis of multilateral climate change negotiations dating from the establishment of the 1992 United Nations Framework Convention on Climate Change (UNFCCC) to the Twentieth Conference of the Parties in Lima (COP 20) Professor Neil Adger, University of Exeter Lead author, Chapter 12, IPCC Working Group II, Fifth Assessment Report "Rosemary Lyster has made an important contribution to the climate change debate by highlighting the risks that future disasters pose to the planet today. She persuasively argues that we need to consider the concept of justice in using the law coupled with other policy tools to undertake disaster risk reduction measures now. Her book fills an important gap in addressing the many challenges in managing the risks of climate disasters ranging from the economic development of hazard-prone areas to food insecurity and water shortages." Howard Kunreuther, James G. Dinan Professor of Decision Science and Public Policy and Co-director of the Wharton Risk Management and Decision Processes Center, Wharton School University of Pennsylvania. Lead author, Chapter 2, IPCC Working Group III, Fifth Assessment Report "This highly interesting volume is the first thorough exploration of the relationship between Climate Justice and disaster law. The book covers disaster risk reduction, response, recovery and rebuilding. In addition to analyzing the relationship between Climate Justice and disaster law from an academic and policy perspective practical insights are provided as well inter alia through various case studies. This book will undoubtedly be of high importance and interest to both academics and policy-makers interested in the way forward as far as Climate Justice and disaster law is concerned." Cambridge University Press 978-1-107-10722-9 -Climate Justice and Disaster Law Rosemary Lyster Frontmatter More information "This new book by Professor Rosemary Lyster, one of the world's leading authorities on climate change law, significantly advances our understanding of how the law can address this most complex problem. She deftly brings together climate change law and disaster law -two fields with different conceptual foundations and time frames -and shows how they can and must operate together. She does so using an explicit philosophical framework that gives a structure to her argument that goes well beyond merely tactical considerations. The balance of this century -and, many of us fear, far beyond -will be dominated by disasters that are created or worsened by climate change, and a thorough understanding of the current legal tools to prepare, respond and cope, and a set of proposals for how to do all of this far better, as presented by Professor Lyster, could not be more important and timely."
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. These groups were crucial to keeping multilateral negotiations alive in the lead up to the annual COPs. They met quarterly until their gradual disbandment at subsequent COPs. Although the outcomes of COP 13 will not be discussed in any detail here, the text of the AWG-LCA provided the essential underpinning of the 2009 Copenhagen Accord, from which all subsequent negotiations for an inclusive agreement have followed.
As is now rather well-known, the Copenhagen negotiations failed to deliver a legally binding agreement for the post-Kyoto era, although they did deliver a definitive step change with developing countries agreeing to take on voluntary emissions reduction targets for the first time. It was at the Seventeenth Conference of the Parties (COP 17) that a second commitment period of the Kyoto Protocol was established. This second commitment period, like the first, does not include the United States, the second highest emitter of GHGs after China. Japan, New Zealand, Canada and Russia also withdrew leaving only approximately 13 per cent of global greenhouse gases covered by a legally binding agreement. COP 17 also established the Ad Hoc Working Group on the Durban Platform for Enhanced Action to put before the 2015 Twenty First Conference of the Parties (COP 21) in Paris 'a Protocol, or other legal instrument or an agreed outcome with legal force under the UNFCCC' for their agreement. The COP has to decide in Paris precisely what this agreement will entail for developed and developing countries, and when this new agreement will come into force, but it is likely to be either 1 January 2020 or 1 January 2021.
The Twentieth Conference of the Parties (COP 20) concluded in Lima in December 2014. The negotiating text for COP 21 is one of the outcomes of this COP. It, and the outcomes of all other COPs, is analysed in detail in Chapter 2. Suffice it to say, most aspects of a future agreement remain unresolved including whether or not this new agreement will include any compliance mechanism at all. So, eighteen years after the establishment of the UNFCCC in 1992, there is still considerable uncertainty about whether or not developed and developing countries will agree to take the decisions needed to reduce greenhouse gas emissions in line with the IPCC's recommendations in its Fifth Assessment Report (AR5).
xvi preface Perhaps unsurprisingly, over the years attention has begun to focus more closely on the need for countries to adapt to the impacts of climate change, given the evidence about current and likely future changes to the Earth's climate. Indeed, evidence that climate change is human-induced has led some scientists to claim that the Earth is entering a new geological age -the Anthropocene -which, unlike any other preceding age, is caused by humans. It is now also accepted by the Parties to the UNFCCC that adaptation will only go some way towards staving off the worst impacts of climate change. It has therefore become necessary, in the past three years, to establish the Warsaw International Mechanism for Loss and Damage associated with Climate Change Impacts to protect developing countries most vulnerable to the impacts of climate change. In other words, the negotiations are now putting in place mechanisms to deal with climate disasters -whether they arise as a result of extreme weather or slow onset events.
It is important to note that the Parties to the UNFCCC state consistently at the various COPs that they accept the evidence put to them by the IPCC, with the IPCC's First Assessment Report being released in 1990 and the most recent in 2013 and 2014. However, as discussed in Chapter 1, the authority of climate science has been deliberately destabilised by those seeking to undermine the case for international and domestic regulation of greenhouse gases. The most notorious of these efforts was the 'Climategate' scandal which erupted immediately before the 2009 Copenhagen negotiations, as well as the questions raised about the reliability of the IPCC's 2007 Fourth Assessment Report in early 2010. These disruptions to a consensus on climate science, which was emerging in most countries by 2007, have not been entirely resolved, despite the efforts of many governments to fund national science academies to report on climate change at a national and regional level.
Given the tenuous nature of the multilateral UNFCCC negotiations, the failure of the United States and Australian governments to pass emissions trading legislation, and the disputation around climate science, I decided in 2010 to devote my research to an area of law which I have labelled Climate Disaster Law. This builds on the efforts of other legal academics who, following Hurricane Katrina and the events of 9/11 in the United States, established a new area of legal academic endeavourDisaster Law. In this book, Climate Disaster Law means a portfolio of legal rules which deal with: prevention; emergency response, recovery and rebuilding; and compensating the victims of climate disasters. It preface xvii acknowledges the IPCC's framing of climate disasters as those where hazards, like natural climate variability and anthropogenic climate change, influence the climate extremes that contribute to disasters when they intersect with the exposure and vulnerability of human society and natural ecosystems to these extremes. Consequently, in this book I acknowledge that Climate Disaster Law intersects with areas outside of the UNFCCC's traditional ambit including disaster risk reduction, sustainable development, human rights, humanitarian actions and human security. Each of these is dealt with under separate international instruments and agencies although the challenges posed by climate change have witnessed some recent convergence between them. What about Climate Justice? Climate Justice has always been at the heart of the multilateral negotiations under the UNFCCC. It is the basis for embedding within the text of the UNFCCC the International Law 'common but differentiated responsibilities' principle. This has proved to be an enduring UNFCCC principle, despite the attempts of some developed countries to oust it, and requires developed countries to take on a larger share of the burden of reducing greenhouse gases than developing countries. It also requires developed countries to fund the adaptation and disaster risk reduction activities of developing countries. Many scholars have written detailed accounts of what Climate Justice means, especially in the context of reducing greenhouse gas emissions.
Fewer have countenanced what Climate Justice means for adaptation and none has investigated in detail what it means in the context of climate disasters. Inspired particularly by the work of Amartya Sen, and others, I have adopted a Capability Approach to understand and illuminate the risks which climate disasters pose to humans and non-humans. I find the Approach inspirational for two reasons. First, it resonates well with the fact that climate disasters fundamentally destroy and undermine Capabilities unless vulnerability and exposure are reduced, and resilience building is actively pursued. Even then, extensive uncompensated economic and non-economic losses are likely to linger well into the future. The capacity of developed countries to respond to the challenge of climate disasters depends primarily on the political will of politicians to embrace climate science and respond accordingly. In developing countries, the capacity to respond depends largely on having the financial resources to engage in adaptation and disaster risk reduction activities, while compensation remains a significant difficulty. In both cases, the disasters are very likely to take governments and even insurers beyond their limits and functions to cope and offer compensation.
xviii preface A second reason for relying on Amartya Sen's work is his conception of justice enunciated in The Idea of Justice. Although Sen espouses a more general theory of global justice, it is his insistence on procedural justicethe idea that justice should extend to, and take account of, the actual lives of those affected by injustice -that resonates in the context of Climate Disaster Law. It goes beyond all the other theories of Climate Justice, discussed in this book, by insisting that a conception of justice be based on impartial and practical public reasoning about how a society should respond to an issue like climate change. That reasoning should embrace the consequences of decisions taken in any nation state on others who are far away. For me, those 'others' are far away on both a spatial and a temporal scale if we take future generations into account. Given the manipulation of climate science by vested interests, and the consequent failures at the international and domestic levels to adequately respond to climate change, Sen's insistence on impartial practical reasoning is intrinsically important to notions of Climate Justice. I propose that an essential aspect of Climate Justice is a 'willingness to pay' on the part of all negotiating parties, and that this can be derived via Sen's notion of a deliberative global justice. Of course Sen's idea of justice is deeply embedded in his Capability Approach, which is itself highly relevant to notions of vulnerability and resilience to climate change, and the attempts of public and private sector agents to adapt to it, and compensate for its effects.
Given my desire to produce a work which comprehensively analyses the interface between Climate Justice and Disaster Law the book considers: in Chapter 1 -the complexities of climate science and its interface with the law-and policy-making process; in Chapter 2 -the multilateral climate change negotiations from the establishment of the 1992 United Nations Framework Convention on Climate Change (UNFCCC) to the Twentieth Conference of the Parties in Lima (COP 20) in December 2014; in Chapter 3 -a vision of Climate Justice where a Capability Approach to climate disasters demands a better integration of multilateral negotiations on climate change, disaster risk reduction, sustainable development and human rights for a post-2015 world, as well as a process of impartial practical reasoning; in Chapter 4 -the imperative of preventing disasters, or at least ameliorating their impacts, through adaptation and disaster risk reduction responses; in Chapter 5 -mechanisms for the response, recovery and rebuilding phases of a disaster; in Chapter 6 -existing avenues for compensating the victims of disaster, as well as my own proposed fossil fuel-funded Climate Disaster preface xix
Response Fund for compensating victims in developing countries most vulnerable to the impacts of climate change; and finally in Chapter 7 -an approach towards an impartial practical and public reasoning process to aid the Climate Justice and Disaster Law project. No book is possible without the inspiration and assistance of many people. First, I owe a debt of gratitude to Amartya Sen for providing me with the intellectual base from which to prosecute my own approach to this book. Perhaps it was serendipity when, in 2010, I stood outside Heffers Bookshop in Cambridge and saw The Idea of Justice in the window. Feeling rather despondent at the time about the shape of climate change law and policy in the world, I felt, as I was reading it, that every word resonated perfectly. I felt certain that it is important to reach a clear understanding of how climate disasters impact on the freedoms and functioning of humans and non-humans, and a less oppositional and more reasoned way of thinking about these impacts. So began a journey where this book marks simply a destination along the way. I hope that this approach shines a light on the way forward for future multilateral climate change negotiations and domestic law and policy.
I am so grateful that, while variously a visiting scholar to Trinity College, Cambridge and a Herbert Smith Freehills Visiting Professor at Cambridge Law School, I have had the distinct privilege of meeting Amartya Sen, discussing some aspects of my work with him, and having him read one of my very early pieces on Climate Justice. All of this has encouraged me to take on the sometimes daunting task of writing this book. I am also most grateful to Kevin Gray, Professor of Law and Dean of Trinity College, for facilitating my appointment as a visiting scholar to the College, and to Herbert Smith Freehills for sponsoring my appointment to Cambridge Law School in 2013. I have done some of the most important research and writing for this book while sitting in the Squire Law and Trinity College Libraries at Cambridge. However, it is my home institution, Sydney Law School, The University of Sydney, which has supported and sustained my research and teaching over the past nineteen years. I am particularly grateful to the current Dean, Professor Joellen Riley, and the Pro Dean, Professor Cameron Stewart, for their enduring interest in, and support for the research into and teaching of, Climate and Environmental Law at the Law School.
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